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RD I nstruction 2018-F

PART 2018 - GENERAL
Subpart F - Availability of Information

82018. 251 Ceneral purpose and scope.

The Congressional policy behind the Freedomof Information Act (FO A)
(see Exhibit A of this subpart, which is available in any FnrHA office) was to
encour age public access to Federal agency information, unless specifically
exenpted by the Act, and to provide an avenue for any person to pursue their
statutory rights by elimnating Adm nistrative barriers, the renmoval of which
woul d normal Iy require expensive litigation. The FO A, however, does not
apply to the Congress, the Federal Courts, or units within the Executive
Ofice of the President, whose sole function is to advise and assist the
President. The FOA is intended to provide access to docunments or other
i nformation-bearing materials which:
(1) were created or obtained by the Farmers Hone Administration (FrmHA); (2)
are, at the time of the request, within both the possession and control of the
FmHA; and (3) restricted only as set forth in §82018. 255 and 2018. 258 of this
subpart.

82018. 252 Del egation of authority and avail abl e assi st ance.

Subj ect to the provisions of 8§2018.259 of this subpart, the Freedom of
Information O ficer (FOO, Freedomof Information/Privacy Act Specialist,
Management Analyst in the National Ofice, each State Director, each State
Admi ni strative Oficer/State Administrative Program Chief, District Director,
and County Supervisor is authorized to act, respectively, at the National,
State, District, and County |evel on behalf of FnHA on all requests for
materials and records. State Admnistrative Oficers and Program Chiefs in
each State Ofice will provide adm nistrative and technical support regarding
FO A and Privacy Act matters to field offices. Al enployees are advised that
assistance is readily avail able upon request fromtheir State Ofice and the
National Ofice. (Revised 01-26-94, PN 218.)

§2018. 253 Deni al s.

Contact the FOO National Ofice, telephone nunber (FTS) 382-9638,
before making a witten denial of any request for information if you are not
famliar with the specific exenption to be cited as a basis for the denial.
VWhen information is denied fromdi scl osure pursuant to the FO A or Privacy
Act, the following three criteria nmust be nmet when responding to the
requester:

DI STRI BUTI ON:  WSDC Adm ni strative Services
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RD I nstruction 2018-F

§2018. 253 (Con.)
(a) ldentify the nature of the denied information
(b) Cite an appropriate FO A/ Privacy Act exenption for its denial
(c) Provide for an appeal of the denial to the Adm nistrator.

82018. 254 Penalties and court review.

Upon recei pt of a conplaint based upon a final denial of information by
the Agency, a U S. District Court can order the production of any Agency
records that were inmproperly withheld fromthe requester and may al so award
attorney's fees and costs. In the event the FnHA enpl oyee fails to conply
with the District Court's order to rel ease records, the court may punish the
enpl oyee for contenpt of court. When a court issues a witten finding that
the circunstances surroundi ng the w thhol di ng rai ses questi ons whet her an
Agency enpl oyee acted arbitrarily or capriciously with respect to the
wi t hhol ding, the O fice of Personnel Managenment (OPM will determine if
disciplinary action is warranted agai nst the enployee. |f the OPM determ nes
that disciplinary action is warranted, the Adm nistrator will be so advised
and he/she nust take the corrective action recomended.

§2018. 255 Fees.

The fees set forth are based upon guidelines prescribed by the Ofice of
Management and Budget (OWVB), published at 52 FR 10012 (March 27, 1987), and
the fee waivers set forth are based upon guidelines prescribed by the Ofice
of Legal Policy, U 'S. Departnent of Justice, dated April 2, 1987. This
section adopts the Fee Schedul e and procedures prescribed by the Ofice of the
Secretary, U S. Departnent of Agriculture (USDA), Appendix Ato 7 CFR part 1,
Subpart A, published at 52 FR 49383 (Decenber 31, 1987).

(a) Ilnstances in which fees may not be charged.

(1) No charge shall be made for the first 100 pages of duplicated
information (8-1/2" x 14" or smnaller-size paper), or the first two
hours of manual search time, or the equival ent val ue of conputer
search tine as defined in paragraph (d)(l)(ii) of this section
except on requests seeking docunents for a commercial use, as
specified in paragraph (b)(l) of this section

(2) No charge shall be made--even to commercial use requesters--if
the cost of collecting a fee would be equal to or greater than the
fee itself. For FnHA, this figure has been calcul ated to be $25.00.

2
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§2018.255 (a) (Con.) RD I nstruction 2018-F

(3) Fees may not be charged for time spent by an FrHA enpl oyee in
resolving |l egal or policy issues, or in nmonitoring a requester's

i nspection of FnHA records. No charge shall be made for norna
post age costs.

(4) No charge shall be made when filling requests from ot her
Departnments or CGovernment agencies for official use, provided
quantities requested are reasonabl e in nunber.

(5) Wen nenbers of the public provide their own copying equipnent,
no copying fee will be charged (al though search and revi ew fees may
still be assessed).

(6) Fees may not be charged when any notices, decisions, orders, or
other materials are required by law to be served on a party in any
proceeding or matter before any Departnent agency.

(b) Levels of fees for each category of requesters. Under the FOA, as
anended, there are four categories of requesters: comercial use
requesters; educational &nd non-conmercial scientific institutions;
representatives of the news nedia; and all other requesters. The Act
prescribes specific levels of fees for each category:

(1) Commercial use requesters.

(i) For comercial use requesters, FmHA shall assess charges
whi ch recover the full direct costs of searching for, review ng
for release, and duplicating the records sought. Commercia

use requesters are not entitled to the free search time or
duplication referenced in paragraph (a)(l) of this section
FmHA may recover the cost of searching for and review ng
records for commercial use requesters even if there is
ultimately no di scl osure of records.

(ii) A conmercial use requester is defined as one who seeks
information for a use or purpose that furthers the commerci al
trade, or profit interests of the requester or the person on
whose behal f the request is made. |n determ ning whether a
requester properly belongs in this category, FnmHA nust
determ ne whether the requester will put the docunents to a
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§2018.255 (b) (1) (ii) (Con.)

(2)

comercial use. Wiere there is reasonabl e cause to doubt the
use to which a requester will put the records sought, or where
that use is not clear fromthe request itself, FmHA may seek
additional clarification fromthe requester

Educati onal and non-commercial scientific institution

requesters.

(3)

(i) Fees for this category of requesters shall be limted to
the cost of providing duplication service alone, mnus the
charge for the first 100 reproduced pages. No charge shall be
made for search or review services. To qualify for this
category, requesters must show that the request is being nade
as aut horized by and under the auspices of an eligible
institution and that the records are not sought for a
commer ci al use, but are sought in furtherance of scholarly
research (if the request is froman educational institution) or
scientific research (if the request is froma non- comercia
scientific institution).

(ii) The term"educational institution" refers to a preschool
a public or private elenentary or secondary school, an
institution of graduate higher education, an institution of
under graduat e hi gher education, an institution of professiona
education, and an institution of vocational education, which
operates a programor prograns of scholarly research

(iii) The term"non-comercial scientific institution" refers
to an institution that is not operated on a "conmercial" (see
paragraph (b) (1) of this section) basis, and which is operated
solely for the purpose of conducting scientific research, the
results of which are not intended to pronote any particul ar
product or industry.

Requesters who are representatives of the news nedia.

(i) Fees for this category of requester shall also be limted
to the cost of providing duplicating service alone, mnus the
charge for the first 100 reproduced pages. No charge shall be
made for providing search or review services. Requests in this
category nust not be made for a commercial use
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(c)

(ii) The term"representative of the news nedia" refers to any
person actively gathering news for an entity that is organized
and operated to publish or broadcast news to the public. The
term "news" neans information that is about current events or
that woul d be of current interest to the public. Exanples of
news nedia entities include television or radio stations
broadcasting to the public at |large, and publishers of
peri odi cal s whi ch di ssem nate news and who make their products
avail abl e for purchase or subscription by the general public.
"Freel ance" journalists may be regarded as working for a news
organi zation if they can denonstrate a solid basis for
expecting publication through that organi zation, even though
not actually enployed by it.

(4) Al other requesters. Fees for requesters who do not fit into
any of the above categories shall be assessed for the ful

reasonabl e direct cost of searching for and duplicating docunents
that are responsive to a request. No charge, however, shall be nade
to requesters in this category for the first 100 duplicated pages,
or the first two hours of manual search time, or the equival ent

val ue of conputer search time as defined in paragraph (d)(l)(ii) of
this section.

Fee wai vers and reductions. FnHA shall waive or reduce fees on

requests for information if disclosure of the information is deenmed to
be in the public interest because it is likely to contribute
significantly to public understanding of the operations or activities of
the government, and is not primarily in the conmercial interest of the
requester.

(4-27- 88)

(1) In determ ning when fees shall be waived or reduced, the
follow ng six factors should be consi dered:

(i) The subject of the request, i.e., whether the subject of
t he requested records concerns "the operations or activities of
t he governnent."

(ii) The informative value of the information to be discl osed,
i.e., whether the disclosure is "likely to contribute" to an
under st andi ng of government operations or activities.
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§2018. 255 (c)(l) (Con.)

(iii) The contribution to public understanding of the subject
by the general public is likely to result from di scl osure,
i.e., whether disclosure of the requested information wll
contribute to "public understanding.”

(iv) The significance of the contribution to public
understanding. i.e., whether the disclosure is likely to
contribute "significantly" to public understanding of
governnent operations or activities.

(v) The existence and magni tude of a commercial interest,
i.e., whether the requester has a commercial interest that
woul d be furthered by the requested disclosure; and, if so.

(vi) The primary interest in disclosure, i.e., whether the
magni tude of the identified commercial interest of the
requester is sufficiently large, in conparison with the public
interest in disclosure, that disclosure is "primarily in the
comercial interest of the requester,” in which case, FnHA
shal |l not waive or reduce the fee.

(2) FrmHA may, at its discretion, waive or reduce fees associ ated
with a request for disclosure regardl ess of whether a waiver or
reducti on has been requested if the Agency determ nes that
disclosure will primarily benefit the general public.

(3) FmHA may al so wai ve or reduce fees under the foll ow ng
condi ti ons:

(i) Were the furnishing of information or a service wthout
charge or at a reduced rate is an appropriate courtesy to a
foreign country or international organization, or where
conparabl e fees are set on a reciprocal basis with a foreign
country or an international organization

(i1) Wiere the recipient is engaged in a nonprofit activity
designed for the public safety, health, or welfare.
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(iii) \Wiere it is determ ned that paynent of the full fee by a
State or |ocal government or nonprofit group would not be in
the interest of the programi nvol ved.

(4) Fees shall be waived, however, without discretion in al
ci rcunst ances where the anmbunt of the fee is $25.00 or |ess.

(d) Types of services for which fees may be charged.

(1) Search services. Search services are services of Agency personnel -
-clerical or supervisory/professional salary level--used in trying to
find the records sought by the requester. They include tinme spent

exam ning records for the purpose of finding information which is within
the scope of the request. They also include services to transport
personnel to places of record storage, or records to the |ocation of
personnel for the purpose of the search, if such services are reasonably
necessary. Because of the nature of FnHA's business and records, the
normal |ocation of a record in a file or other facility will not be
consi dered a search. This would be the same as quickly | ocating a piece
of material for purposes of answering a letter or tel ephone inquiry, and
is based on the Agency's obligation to respond to requests furnishing a
reasonably specific description of the record. "Search" is

di stingui shed, however, from"review' of material to determ ne whether
materials are exenpt from di scl osure.

(i) Manual searches. Manual searches shall be charged for in
one of the two follow ng manners in the given order

(A Wen feasible, at the salary rate of the enpl oyee
conducting the search, plus 16 percent of the enpl oyee s basic
pay; or

(B) Were a honogeneous cl ass of personnel is used
exclusively, at the rate of $10.00 per hour for clerical tine,
and $20.00 per hour for supervisory or professional tine.

Char ges shoul d be conputed to the nearest quarter hour required
for the search.

(4-27-88) PN 83
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§2018. 255 (d)(!) (Con.)

(ii1) Minfranme conputer searches. Minfrane conputer searches
and services shall be charged for at the rate of $27.00 per
mnute, or at the rates established in the Users Manual or
Handbook published by the conputer center at which the work
will be perfornmed. Searches using conputers other than

mai nfranmes shall be charged for at the manual search rate

(iii) Unsuccessful searches. Charges for unsuccessfu
searches, or searches which fail to |locate records or which
| ocate records which are exenpt from di scl osure, shall be
assessed at the sanme fee rate as searches which result in
di scl osure of records.

(2) Review services. Review services are services performed by
Agency personnel, clerical or supervisory/professional, in examning
docunents located in response to a request that is for a comercia
use, as specified in paragraph (b)(l) of this section, to determ ne
whet her any portion of any docunment located is permitted to be

wi t hhel d. Revi ew services include processing any docunents for

di scl osure, e.g., doing all that is necessary to excise exenpt
portions and otherw se prepare docunents for release. "Review' does
not include time spent resolving general |legal or policy issues
regardi ng the application of exenptions. The fee for providing

revi ew services shall be the hourly salary rate (i.e., basic pay
plus 16 percent) of the enpl oyee conducting the review to determ ne
whet her any information is exenpt from nmandatory discl osure.

(3) Oher direct costs. Costs incurred, e.g., nanually creating
records by conpiling information, conputer progranm ng, conputer
runs, shipping records fromone office to another by conmercia
carrier in order to tinely answer the request, will be assessed the
requester based on actual cost to the CGovernnent.

(4) Authentification (with USDA seal affixed). An additional charge of

$10. 00 for each docunent copy authenticated. Wen a request is received for
an aut henticated copy of a docunent which the Agency determ nes to make

avail able to the requesting party, the Agency shall cause a correct copy to be
prepared and sent to the Ofice of General Counsel (O3C) which shall certify
the sane and cause the seal of the Department to be affixed, except that the
Judicial Oficer, or the Hearing Cerk when directed by the Judicial Oficer
may aut henticate copies of docunents in the records of the Hearing d erk.
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(4-27- 88)

(5) Certifications. An additional charge of $5 for each certified
docunent copy. The certification should read: "I certify this is a
true copy of the original™ (with signature and title affixed). The
officials authorized to make this certification are the FOQO, State
Directors, District Directors, and County Supervisors.

(6) Staff manual itens. A charge of $.20 for each sheet, if

phot ocopi ed. FnHA field offices do not stock such materials for
public sale, but should such extra materials be available, they may
be furni shed w thout charge

(7) Miiling list service. A mailing |list service to individuals
and organi zati ons has been established for programregul ations.

Admi ni strative Notices, and forns. To receive mailing |ist

services, notify the Farners Home Adm nistration, Assistant

Adm ni strator, Finance Ofice, FC 313, 1520 Market Street, St

Louis, MD 63103, in witing. The letter should indicate the
conplete mailing address to which the material is to be sent. A
check, bank draft, or noney order for the full anmount of the service
desired, nmade payable to the Treasury of the United States, should
acconpany the letter. Public and nonprofit organizations nust

i ncl ude evidence of their status to qualify for the reduced annua
subscription rate. Each year a renewal notice will be mailed to al
subscription the first week in Decenber. To continue to receive the
subscription services without a break, full paynent for the next

cal endar year nust be sent to the address in this paragraph not

| ater than Decenber 20th. The subscription charges established are
as follows:

(i) $250 for the conmplete set of programregul ations.
Admini strative Notices, and fornmns.

(ii) $40 per year for public and nonprofit organizations to
receive new regul ations and fornms, anendnents to existing
regul ations and fornms, and new Admi nistrative Notices. This
charge is for a calendar year or any part thereof.

(iii) $75 per year for individuals and groups, other than
public and nonprofit organizations, to receive new regul ati ons
and forns, and new Admi nistrative Notices. This charge is for
a cal endar year or any part thereof.

9
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§2018. 255 (d) (Con.)

(8) Forns (blank copies). A charge of $.20 for each copy.
Accountability formitenms (such as identification cards,
transportation requests, and so forth) will not be nade avail abl e.
Only one copy of a blank formshall be supplied. Additional copies
of a blank form may be reproduced by the requester using other
sources of reproduction

(9) FarmFamly Record Book (Form RD 432-1). A charge of $5 per
book (43 pages).

(10) Passive solar home plans. A charge of $5 per set (8 sheets).

(11) Manual of Acceptable Practices (MAP 4930.1, 1983 edition). A
charge of $20 per copy. Field offices will take orders and checks,
conpl ete Form RD 021-1, "Request for Procedure,” for the nunber of
prepai d copies, and send to the FnHA Finance O fice, 1520 Market
Street, St. Louis, MO 63103. The Finance Ofice will send the
nunber of prepaid copies to the requesting office and the requesting
office will nake the MAP avail able to the purchaser

(12) Conputer-generated reports. Several conputer prograns have
been devel oped to provide reports containing rel easabl e data that
are frequently requested under the FO A and are subject to fee
charges for the reinbursenent of FmHA cost. The nbst comon
conputer reports and their fee schedules are as foll ows:

(i) B& Cosed Active Loan Lender Report.

This report provides a listing of B& closed loans in state
sequence reflecting | ender name, town, and tax identification
nunber as well as total nunber and anount of | oans by | ender
The data is available fromthe Rural Community Facility
Tracki ng System (RCFTS)

State Report - $50.00

Nat i onwi de Report - $350. 00

(Renunmbered 5-31-89, PN 109)

(ii) B& Borrower and Lender Information Report.

This report provides a listing of B& loans in state sequence
refl ecting borrower name, town, |oan anount by type of
assistance, interest rate, type of intererest, maturity period

10
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(04- 27- 88)

and | oan status, as well as |ender name, type, town and state.
The data is available fromthe RCFTS

State Report - $150.00

Nat i onwi de Report - $650. 00

(Renunmbered 5-31-89, PN 109.)

(iii) B& Job Information Report.

This report provides an al phabetical listing of B& I oans by
borrower name in state sequence, reflecting | oan anpbunts, | oan
status, operational date, jobs created, jobs saved, total jobs,
jobs verified, and date verified. The data is available from
t he RCFTS

State Report - $75.00

Nat i onwi de Report - $500. 00

(Renunmbered 5-31-89, PN 109.)

(iv) B& lLoan Status Summary Report.

This report provides a listing of B& loans in state sequence
refl ecting borrower name and | ocation, fund request, status
code and date, ampunt of assistance, and | ender nane, town, and
state. The data is available fromthe RCFTS Tracki ng System
State Report - $75.00

Nat i onwi de Report - $500. 00

(Renunmbered 5-31-89, PN 109.)

(v) B&l Loans (hligated By Year.

This report provides a listing of B& |oans obligated within a
specified time frame within a fiscal year in state sequence
whi ch refl ects borrower nanme and | ocation, anount of

assi stance, and | ender nane, town, and state. The data is
avai l abl e fromthe RCFTS Tracki ng System

Nat i onwi de Report - $35. 00

(Renunmbered 5-31-89, PN 109.)

(vi) List of Onligated/ Uncl osed Accounts.

This report is a listing of obligated/ unclosed accounts sorted
by geographic state/county and may be limted to selected | oan
programs (fund code). The report includes information on
interest rate, date of obligation, anmount of obligation, and
anmount voucher ed.

Not e: | ndividual borrower data will no | onger be rel eased.
Loan-rel ated i nformation without an individual borrower

11
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§2018. 255 (d)(12)(vi) (Con.)

nane, or other identifying information (e.g., social security

nunber, hone tel ephone nunber, hone address), may be rel eased

when grouped by geographic or other statistical categories,

unl ess the FO A requester will be able to identify the name of
t he individual borrower fromthe information provided. Loan-

related information retrieved by a commerci al business nane is
not affected by this change.

County Report - $75.00

State Report - $125.00

Nat i onwi de Report - $400. 00

(Revi sed and renunbered 06-24-91, SPECH AL PN.)

(vii) Quaranteed Loans Lender Listing.

This report is alisting of all active lenders in |oan type and
State O fice sequence. The report shows the | ender's nane and
address and the total anpbunt of the |ender's active |oans.
State Report - $75.00

Nat i onwi de Report - $350. 00

(Renunbered 06-24-91, SPECI AL PN.)

(viii) Community Facilities Report by Applicant Type.

This report provides an al phabetical listing of Comunity
Facility | oans segregated by Public Body and Non-Profit
Corporation in state sequence. The report shows borrower nane,
facility location, purpose of funds, funds borrower
contributed, jobs created, jobs saved, popul ation, nedian

i ncome, interest rate, and amount of funds and date obli gated.
The report al so includes fund anmounts contributed by the

Envi ronnental Protection Agency (EPA), private comerci al
state/ county, Regional Conmi ssion, and other sources. The data
is avail able fromthe RCFTS.

State Report - $50.00

Nat i onwi de Report - $500. 00

(Renunmbered 06-24-91, SPECI AL PN.)

(ix) Water and Waste Report by Applicant Type.

This report provides an al phabetical listing of Water and Waste
| oans segregated by Public Body and Non-Profit Corporation in
state sequence. The report shows borrower nanme, facility

| ocation, purpose of funds, funds borrower contributed, user
residential, user non-residential, user grant benefited,
popul ati on, medi an incone, interest rate, and anount of | oan
and grant funds and date obligated. The report also includes
fund anounts contributed by the EPA, private comerci al

12
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state/ county, Regional Conm ssion, and other sources. The data
is available fromthe RCFTS

State Report - $50.00

Nat i onwi de Report - $500. 00

(Renunmbered 06-24-91, SPECI AL PN.)

(x) List of Borrower Accounts.

This report is available with options to select all insured
borrower accounts or specific programaccounts, e.g., Farner
Program borrower accounts, Rural Housing borrower accounts or
Conmmuni ty Program borrower accounts. Accounts may al so be
selected for the nation, state, or county. The report is
sorted by geographic state/county and can be specified by a
period of time based on date of loan. The report shows | oan
type, loan nunber, interest rate, and a date and anount of

| oan.

Not e: | ndividual borrower data will no | onger be rel eased.
Loan-rel ated informati on without an individual borrower nane,
or other identifying information (e.g., social security nunber,
hone t el ephone nunmber, home address), nmay be rel eased when
grouped by geographic or other statistical categories, unless
the FO A requester will be able to identify the nane of the

i ndi vi dual borrower fromthe information provided. Loan-
related information retrieved by a commerci al business nane is
not affected by this change.

(Revi sed and renunbered 06-24-91, SPECI AL PN.)

(A Farm Housing, or Community Program Borrower
Accounts .
County Report:
Farm or Housing - $100. 00
Community Program- $150. 00
State Report:
Farm or Housing - $200. 00
Community Program - $250. 00
Nat i onwi de Report :
Farm or Housing - $1, 000. 00
Community Program- $750. 00

(B) Al Borrower Accounts .
County Report - $150. 00
State Report - $300.00
Nat i onwi de Report - $2, 500. 00

(xi) Conputer Run Data Tapes with Specifications.
(Renunmbered 06-24-91, SPECI AL PN.)

13
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§2018. 255 (d)(12)(xi) (Con.)

(A Farm Housing, or Community Program Borrower Accounts Data
Tape.

This conputer data tape produces the sane report as descri bed

i n paragraph (d)(12)(x)(A) of this section.

State Data Tape:

Farm or Housing - $150. 00

Community Program - $200. 00

Nat i onwi de Data Tape:

Farm or Housi ng - $400. 00

Community Program - $500. 00

(B) Al Borrower Accounts Data Tape .

This conputer data tape produces the sane report as described
i n paragraph (d)(12)(x)(B) of this section.

State Data Tape - $250. 00

Nat i onwi de Data Tape - $800. 00

(O Rural Community Facilities Tracking System (ROFTS) Profile
Dat a Tape.

This conputer data tape contains a flat file that can be used
with the | anguage of your choice to performad hoc anal yses and
reports. Al data shown in reports outlined in paragraphs
(d)y(12) (i), (ii), (iii), (iv), (v), (viii), and (ix) of this
section, is derived fromthis data tape.

State RCFTS Data Tape - $100. 00

Nat i onwi de RCFTS Data Tape - $300. 00

(D) Quaranteed Loan Lenders Data Tape .

This conputer data tape produces the sane report as outlined in
paragraph (d)(12)(vii) of this section.

State Data Tape - $50. 00

Nat i onwi de Data Tape - $250. 00

(13) Photocopies, 8 1/2" x 14" or smaller. A charge of $.20 for a
single page only if done for the convenience of the requester. No
fee will be charged for photocopying done for the conveni ence of the
CGovernment or when the requester provides the copying equiprent,
materials, and services.

(14) Photocopies in excess of 8 1/2" x 14". A charge of $.50 per
linear foot of the | ongest side of the copy or portions thereof only
if done for the convenience of the requester. No fee will be
charged for photocopyi ng done for the convenience of the Governnent
or when the requester provides the copying equi pnent, materials, and
servi ces.
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(15) Audio and vi deotape reproductions. For reproductions of audio
or videotapes, requesters must supply their own recording tape, and

will be assessed a fee of $25.00 an hour for copying work requested.
There is a one-hour mninumcharge. Paynent is required at the tine
vi deot apes or audi ot apes are accepted by the requester.

(16) Phot ographi c reproductions of FnHA-owned microfiche. A charge
of $3.50 for the first fiche image and $1. 00 for each additiona
fiche image will be assessed for photographic reproductions of FnHA-
owned mi crofiche.

Paynents of fees and charges.

(1) Paynments should be billed for the fullest extent possible at
the tine the requested materials are furnished. Paynments shoul d be
made by requesters within 30 days of the date of the billing.
Payments shall be nade by check, draft, or noney order nade payabl e
to the Treasury of the United States, although paynments nmay be made
in cash, particularly where services are perforned in response to a
visit to the office

(2) Were the estimated fees to be charged exceed $250. 00. FnHA
may require an advance paynent of an anount up to the full estinmated
charges (but not less than 50 percent) fromthe requester before any
of the requested materials are reproduced. In instances where a
requester has previously failed to pay a fee, FnHA may require the
requester to pay the full amount owed, as well as the full estinmated
fee associated with any new request, before the Agency begins to
process that new or subsequent request. (Revised 12-28-88, PN 100)

(3) Wen the fee is collected, a receipt will be issued to the
payer on Form RD 104-1, "Public Information Transmttal and/or
Receipt." Collections received along with a transmttal explaining
the proper disposition of the funds should be sent to:

Department of Agriculture
Adm ni strative Coll ections
P.Q Box 70792

Chicago, Illinois 60673
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(f)

Lock box personnel at the First National Bank of Chicago wll
deposit the remttance and forward a photocopy of the check(s) with
all supporting docunentation via Express Mail to the USDA, Nationa
Fi nance Center. (Revised 12-28-88, PN 100)

Effect of the Debt Collection Act on Fees. In attenpting to

collect fees levied under the FO A, FnHA shall abide by the provisions
of the Debt Collection Act of 1982 (P.L. 97-365) in disclosing

i nformati on to consunmer reporting agencies and in the use of collection
agenci es, where appropriate, to encourage payment.

(9)

Deficiencies and refunds.

(1) Wen the anobunt covered by an advance paynent is |less than the
final total cost of filling a request, the amount of the deficiency,
if $1 or nore, will be collected not later than at the time the
request is filled. Overpaynent of $1 or nore will be refunded, but
refunds of ampbunts less than $1 will not be made unless specifically
asked for in witing.

(2) Wen a check is passed for which there is to be a full or
partial refund, explain the situation, state the check ampunt, how
the check is to be made out, the address it is to be sent, and send
to:

USDA, National Finance Center
Head, Adm nistrative Billings and Coll ections

P. O Box 60950
New Ol eans, LA 70160
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8§2018. 256 Public inspection and copying.

(a) Facilities for inspection and copying by the public and for
obt ai ni ng copies of materials will be provided by the FOO in the
National Ofice, the State Director in each State Ofice, the District
Director in each District Ofice, and the County Supervisor in each
County O fice. Such facilities will usually consist of a table and
chairs in a convenient location in an office which can be used wi thout
undue interference with normal office procedure.

(b) A person who has requested such materials will be pronptly notified
t hat he/ she may inspect and copy such materials and, upon paynment of
applicabl e fees, obtain copies thereof on business days during regular
busi ness hours. |f any of the FnHA naterials requested are not |ocated
at the office to which the request was nade, the request will be
forwarded to the office where such materials are available for a direct
reply and the requester so notified. Personal inspection of docunents
in lieu of copying should be encouraged.

82018. 257 Requests for records.

(a) To speed processing, requests for information should be nmade to the
appropriate County, District or State Ofice where the records are
likely to be | ocated, but requests may be nmailed to the Freedom of
Information O ficer, Adm nistrative Services Division, Farners Hone

Admi ni stration, Washington, D.C. 20250. Requests for staff nmanua
items, forns, and descriptive publication that are readily avail able
need not be put in witing. The phrase "FO A REQUEST" should be pl aced
in capital letters on the front of the envel ope for any witten
requests. The requester will be given the information pronptly and in
witing. Wen a determnation to release has been made, but the
information to be furni shed cannot be given pronptly, the requester wll
be given a witten notice indicating when the information will be
avai | abl e.

(b) Al witten requests will be date stanped upon their receipt.

(c) No provisionin5 US. C 552 requires that an agency conpile a new
record in order to fulfill a request for records. Such conpilation may
be undertaken voluntarily if the Agency determines this action to be in
the public interest or in the interest of FnHA
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(d) A request shall not be denied on the sole ground that the record
has not been properly identified if the description, together with the
know edge Agency personnel have of the contents of their files, enables
the record to be | ocated.

(e) Arequest relating to a matter in pending litigation should
i ndicate the nane of the court and its address.

(f) Requests shall be reasonably specific. |If they fall within
reasonably specific categories, but constitute an undue burden, the FnHA
official making the determination may contact the requester to discuss
the request and attenpt to reduce it to nanageabl e proportions.

However, the fact that filling a request constitutes an undue burden is
not grounds for denying a request.

(g) A single copy of any docunent or blank formw Il be supplied
whenever possible. Copies of forns provided to the public shall also be
limted to one copy per form Persons requiring any large quantities
shoul d be encouraged to use other sources for reproduction. |f

phot ocopi es nust be nade, the FnHA enpl oyee will maintain control of
partially exenmpt documents being copied to elimnate unauthorized

di scl osure of material.

(h) If data have been conpiled and are available in the formof a
record, the data shall be nmade avail abl e as provided herein. |If
admnistratively feasible, records may be created for the prescribed
fee; however, records are not normally required to be created by
conpiling selected itens fromthe files, and records are not nornally
required to be created to provide the requester with such data as

rati os, proportions, percentages, per capitas, frequency distributions,
trends, correlations, conparisons, and forecasts.

(i) Copies of a requested record need not be furnished if the record is
known to have been published in the Federal Register or is available for
purchase fromthe Superintendent of Docunents of GPO.  The requester
will be advised to order from GPO at the follow ng address:
Superintendent of Docunents, U.S. Governnment Printing Ofice,

Washington, D.C. 20402. Such records may be furnished if an agency
office has a copy. A requester may purchase a conplete set of RD
Instructions from GPO by asking for Title 7 CFR Parts 1500 to end.
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(j) If the material requested is the primary concern of another agency,
the requester may be informed of that fact and asked to contact the

ot her agency. |If the requester insists that FnHA provide the

i nformation, FmHA nust process the request and can deny access only on
the basis of the FO A exenptions. If FmHA has no know edge concer ni ng
the requested records, it shall notify the requester of that fact.

(k) Records of specified formor character are required to be destroyed
after the lapse of tinme specified in the Records D sposal Act of 1943,
44 U. S.C. 366-380, and in accordance with FnHA di sposal schedul es
approved by the General Services Administration. Under no circunstances
shal | records be destroyed while they are the subject of a pending
request, appeal, or lawsuit under the FO A or the Privacy Act. Wen
final action has been taken on these requests such materials may be
destroyed in accordance with Schedul e 14, CGeneral Records Schedul e, FPMR
101- 11. 4.

82018.258 Availability of identifiable material.

(a) Information subject to mandatory rel ease.

(1) The FO A authorizes agencies to disclose information that "is
in the public interest because furnishing the information can be
considered as primarily benefiting the general public.” The
applications of a public interest often requires a bal ancing of the
i ndividual's right of privacy against the preservation of the basic
purpose of FO A to open agency action to the light of public
scrutiny. Thus, there is a sound basis in both |ogic and | aw for
agencies to focus on any public interest served by nondisclosure, to
determne the "net" public interest involved, and to determ ne

whet her perhaps any public interest factors favoring disclosure are
out wei ghed by the very significant and tangi bl e public interest
factors favoring nondi scl osure. Exanples of public interest
assertions by requesters to obtain Agency records are as foll ows:

(i) Public scrutiny of Agency records dealing with
controversial political issues or to disclose the "Secret Law'
of an agency.

(i1) Ensure Agency performance of statutory responsibilities
or to expose possible Government w ongdoi ng.
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(2)

(iii) Obtain Agency records for use of investigative reporters
of the news nedia.

(iv) Ontain Agency records for use in historical work or
academ c studi es.

(v) Oobtain Agency records for use by public interest groups or
for use in consunmer group activities.

(vi) Discover evidence for use in adjudicatory proceedi ngs
bef ore an Agency or to discover evidentiary basis for Agency
rul enmaking in order to challenge that rul emaking.

The FO A's broad disclosure nmandate i s subject to nine

exenptions which are to be construed narrowWy. The exenptions are
perm ssive in nature and the Agency generally may di scl ose exenpt
information unless it is under a legal duty arising outside of FO A
not to disclose. Exanples of information subject to nandatory

rel ease are as foll ows:

(i) RD Instructions, ANs, unnunbered letters, blank copy of
forms, descriptive publications, and the |ike.

(i1) Statistical data in any form

(i1i) Final Agency opinions, decisions and actions, including
contract awards and bid abstracts, unless such opinions,

deci sions, and actions contain information which clearly
constitutes an unwarranted invasion of personal privacy, in
whi ch case such materials nust be redacted

(iv) Pleadings, notions, orders, testinony, and other
docunment ary evi dence introduced in pending or closed litigation
once such itens are a matter of public record. (Renunbered 10-
20-93, PN 214.)
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(v) Information available in public records, or customarily
rel eased by the applicant or recipient, or approved in witing
for rel ease by the applicant or recipient to whomthe records
pertain. (Renunbered 10-20-93, PN 214.)

(vi) Nanes of past and present enpl oyees' position titles,
occupational series, grades, duty stations, and salaries,

i ncl udi ng perfornmance bonuses, awards, neritorious or

di stingui shed executive ranks, and all owances and
differentials. (Revised 09-04-96, PN 265.)

(vii) Enployees' position descriptions, job elenents and those
per f ormance standards, but not actual perfornmance appraisals,
that the rel ease of which would not interfere with | aw
enforcenent prograns or severely inhibit Agency effectiveness.
Performance el enents and standards or work expectations nmay be
wi t hhel d when they are so intertwined with perfornmance

apprai sals that their disclosure would reveal an individual's
per formance apprai sal. (Renunbered 10-20-93, PN 214.)

(viii) SF-278, "Executive Branch Personnel Public Financia
Di scl osure Report" of Agency enployees in Executive Level,
Schedul e C, and SES positions. (Renunbered 10-20-93, PN 214.)

Information subject to consultation with the FO O.

(1) The follow ng informati on about an individual applicant or
borrower requested by third parties will not be released until after
consultation with the FO O

(i) Applications, fanm |y budgets, and Farm and Hone Pl ans

cont ai ni ng personal and financial data such as an identity of

an enpl oyer, education level, and detailed representati on of

i ncome, debts, l|iving expenses, and financial statenents.

(i1) Credit reports and references.

(iii) Character reference letters.

(iv) Verification of inconme or enploynent.
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(v) Appraisals and inspection reports.

(vi) Audits, OGC opinions, and investigatory or |aw
enf orcenent records.

(vii) Inter-agency or intra-agency docunents of a
predeci sional and deliberative nature containing opinions and
reconmendations prior to a final decision.

(viii) Solicited or unsolicited information given the Agency
under an expressed "prom se of confidentiality."

(2) The followi ng informati on about a business or public entity
will not be released to third parties until after consultation with
the FO O

(i) Contract proposals and their eval uation

(ii1) RH 515 project market surveys perforned by a private
conmer ci al busi ness.

(iii) Personal financial statenents of officers, stockhol ders,
etc., or their personal history.

(iv) Business appraisals and |iquidation plans.
(v) Acquisition offers to purchase business.
(vi) Dunn and Bradstreet financial reports.

(vii) Financial and market surveys, projections and operating
budget s.

(viii) Appraisals of personal property pledged by guarantors.
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(ix) Inter-agency or intra-agency docunents of a predecisiona
and deli berative nature containing opinions and reconmendati ons
prior to a final decision.

(x) Product pricing and uni que manufacture processes,
procedures, and techniques.

(xi) Solicited or unsolicited information given FnHA under an
expressed "prom se of confidentiality."

(c) Legal basis for withholding information (exenptions from

di sclosure). The Agency cannot refuse to provide records to a requester
because of the identity of the requester or the requester's purpose in
seeking the records. It can refuse to nmake the requested records
avai |l abl e only when the records sought fall within at |east one of the
nine statutory exenptions fromthe FO A" s di scl osure provisions.

(1) Ceneral. There are six specific statutory exenptions nost
applicable to docunments in the possession of FnHA. These statutory
exenptions, with their appropriate citations, are as foll ows:

(2) 5 USC 552 (b)(2). Records "related solely to the interna
personnel rules and practices of an agency." This exenption covers:

(
t

i) internal matters of a relatively trivial nature in which
here is no genuine public interest; and

(ii) rnore substantial internal matters the disclosure of which
woul d al |l ow circumvention of a statute or regul ation
Exemption No. 2 of the FOA 15 U S.C. 552 (2)].

(3) 5 US.C 552 (b)(3). Mitters which are "specifically exenpted
fromdisclosure by statute, (other than section 552b of [Title 5]),
provi ded that such statute (A) requires that the matters be withheld
fromthe public in such a manner as to | eave no discretion on the

i ssue, or (B) establishes particular criteria for w thholding or
refers to particular types of material to be withheld." Exenption
No. 3 of the FOA [5 U S.C. 552 (b)(3)].
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(i) 1t has been determned that the Privacy Act (5 U S.C.
552a) and the Trade Secrets Act (18 U. S.C. 1905) are not
appropriate 5 U.S.C. 552 (b)(3) statutes.

(ii) Internal Revenue Service tax code (26 U S.C. 6103)
“Confidentiality and disclosure of tax returns and tax return
information" is an appropriate 5 U . S.C. 552 (b)(3) statute.

(4 5 USC 552 (b)(4). "Trade secrets and commercial or
financial information obtained fromany person and privil eged or
confidential." This exenption does not itself preclude

di scretionary disclosure of business information unless, however,
the Trade Secrets Act (18 U.S.C. 1905) prevents such discretionary
di scl osure. This exenption covers material which would not
customarily be made public by the person fromwhomit was obt ai ned.
Requested records will be considered "confidential" within the
meani ng of this exenption if their disclosure is likely to either
(1) inpair the governnent's ability to obtain necessary information
in the future, or (2) cause substantial harmto the conpetitive

busi ness position of the person or the business on which the

i nformation was supplied. A pledge of confidentiality fromthe
Agency, or the fact that the information at issue is not customarily
available to the public, will not qualify requested naterials as
"confidential" under this exenption. FnHA is responsible for making
the final determnation with regard to the disclosure or
nondi scl osure of information submtted by a business. |[If it cannot
be readily determ ned whether the informati on obtained froma person
is privileged or confidential business information, it is the policy
of FmHA to obtain and consider the views of the submitter of the
information, and to provide the submitter an opportunity to object
to any decision to disclose the informati on. Wenever a request

(i ncluding any "dermand" as defined in 82018.260 of this subpart) is
received for information which has been subnmitted by a business,
FrHA shal |

(i) Provide the business information submtter with pronpt
notification of a request for that information (unless it is
readily determ ned by the Agency that the information requested
shoul d not be disclosed or, on the other hand, that the
information is not exenpt by |aw from di scl osure).

(i1) Notify the requester that FHA will informthe submtter
of a request for submtted business information
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(iii) Afford business information submtters time in which to
object to the disclosure o, any specified portion of the
information. The submitter nust explain fully all grounds upon
whi ch di sclosure is opposed. For exanple, if the submtter

mai ntai ns that disclosure is likely to cause substantial harm
to its conpetitive position, the submtter nust explain
docunent - by- docunment and item by-item why di scl osure woul d
cause such harm Information provided by a business submtter
pursuant to this paragraph may itself be subject to disclosure
under FO A, The unique nature of this exenption applies
particularly to contract proposals, nmarket surveys, and

busi ness appraisals. The Agency rarely deni es busi ness
information without first consulting the business information
subm tter and in nost cases requires their justification for
FHA to exercise this exenption. The followi ng contains

speci fic guidance fromthe Ofice of General Counsel (OGC) on
what FmHA shoul d demand from t he busi ness regarding their
justification for our assertion of this exenption

(A Please review your copies of the requested docunents to
det er ni ne whet her any portion of themis covered by an
exenption to the FQOA If any information in these documents
was supplied by others, please ascertain whether any third
parties have an objection to the rel ease of the docurents.
Absent advice to the contrary, the FnHA will presume that such
third parties have been informed of this FO A request and/or
have no objection to rel ease

(B) Al objections to release must be stated in terns of
exenptions fromrel ease of docunments provided in the FOA
itself or Departnent of Agriculture regulations (7 CFR 1.1 -
1.23). Statenments of objections nust apply to specific
docunents and parts thereof. Statenents of broad objection to
rel ease of all docunents requested will not be viewed as
appropri at e.

(O In general, where sonme portions of a docunment are exenpt
frommandatory rel ease and sone portions are not, all nonexenpt
portions are to be rel eased. Those portions not rel eased are
to be identified according to the nature of the infornmation
contai ned and the specific applicable exenption or exenptions
You shoul d i ndi cate which portions of docunents (if any) are
consi dered exenpt fromnandatory release. |f these are
approved, the remai nder of the docunent can then be rel eased.
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(D) The criteria for properly invoking an exenption under 5
US C 552 (b)(4) requires establishing that: (1) The
information is confidential; (2) Actual conpetition exists; and
(3) Substantial conpetitive harmis likely to result from

di sclosure. Any commercial or financial information considered
privileged or confidential must be identified with
particularity.

(E) To withhold information, FnHA needs an affidavit(s) to
support any cl ai med exenptions. Such an affidavit(s) shoul d
address in detail and nonconclusory terns, inter alia, the
followi ng series of questions. Wile sone questions nay not be
applicable to the situation, they are provided for your general
gui dance and as an indication of the quality and type of
information that nust be received in support of a5 US C
552(b) (4) exenption claim

(1) Confidentiality.

(i) Does your firmcontinue in the sane or
substantially simlar business to which the
commercial or financial information is rel evant?

(ii) How would divulging each itemof comercial or
financial information reveal the basis or nethod of
operation of your business?

(iii) Due to the age of the information, what
information remains to be of continued comerci al
vitality and val ue?

(iv) Are any subcontractors listed in the subject
docunents currently associ ated with your business?
Is all commercial or financial information

associ ated with any such subcontractors current?

(v) How woul d disclosure of the information affect

the Governnent's ability to obtain simlar data from
your firmin the future?

26



§2018. 258 (c)(4)(iii)(E) (Con.) RD I nstruction 2018-F

(4-27- 88)

PN 83

(2) Existence of comnpetition.

) Describe the current narket in which your

(i
busi ness i s invol ved.

—~

ii) Wo are successful businesses involved in the

nmar ket descri bed above?

(iii) Please indicate the specifics of howthe
information will harmyour conpetitive position as a
result of disclosure to the requester.

(3) Substantial conpetitive injury.

(i) Describe the nature of your business and how
particul ar commercial or financial information could
be used by a conpetitor to your injury.

(ii) WwWuld release of the information allow
conpetitors advantageous insight into your firms
busi ness operations? |If so, in what way?

(iii) Could a conpetitor construct a theoretical
nodel of your firms cost and profit?

(F) The affidavit(s) should not be limted to a narrative
response to the above questions. Al information related to
the issue of confidentiality and conpetition should be

i ncl uded. The responses shoul d be precise, detailed, and
address, so far as possible, each itemof comercial or
financial data individually. Any requests for which the

remai ni ng ei ght exenptions apply should be stated and expressed
ina simlar manner.

(G The FOA inposes strict time lints on Governnent
agencies. In viewof those limts, any objection to rel ease of
t he above referenced docunents is expected within fifteen days
of your receipt of this letter. Failure to receive any
objections within that tinme wll
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objections within that time will be construed as an absence of
objection to release to the requester. |f there is no
objection to release, a statement to that effect will be
appreciated and will speed the response to the requester.

(iv) Provide business information submtters with notice of
any determ nation to disclose such records prior to the

di scl osure date, in order that the matter may be considered for
possible judicial intervention. Exenption 5 U S.C. 552(b)(4)
cases often give rise to so-called "Reverse FOA" actions, in
which the submtter of the requested materials seeks judicia
intervention to prevent the Agency fromrel easi ng busi ness
information to the requester

(v) Notify business information submitters pronptly of al

i nstances 1 n which FnHA FO A requesters bring suit seeking to
conpel disclosure of submtted information. Exenption No.4 of
the FOA[5 U S.C 552 (b)(4)].

(5 5 US.C 552 (b)(5. "Inter-agency or intra-agency menoranduns
or letters which would not be available by lawto a party other than
an agency in litigation with the agency." This exenption protects

i nternal menmoranduns and letters of a predeci sional and deliberative
nature, the rel ease of which would inhibit the free exchange of
ideas within FnHA prior to a final decision. It cannot be used to
wi thhold material nmerely because it is enbarrassing or to wthhold
purely factual material or final decisions. Exenption No. 5 of the
FOA[5 US.C 552 (b)(5].

(i) Included within the scope of this exenption is the
"executive" privilege (protecting advice, recomendations, and
opi ni ons which are part of the deliberative, consultative,

deci si on- maki ng processes of governnent), the attorney "work-
product” privilege (protecting docunents prepared by an
attorney 1 n anticipation of particular proceedi ngs, where

di scl osure would reveal the attorney's litigation strategy or
theory of the case), and the "attorney-client" privilege
(protecting confidential comunications between an attorney and
his client).
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(ii) The "executive" privilege, is the nost frequently
encountered application of this exenption by FmHA

Pr edeci si onal versus post-decisional, and fact versus opinion
are unique distinctions of this exenption. Courts have held

t hat pre-decisional recomendations, which would ordinarily be
exenpt, |ose the protection of the "executive, privilege if an
agency, in making a final decision, chooses expressly to adopt
them or incorporate themby reference. Conversely, facts that
woul d ordinarily be available to the public have been withheld
where they are selected or summarized in a way that reflects
the deliberative process, or where their disclosure would

i mpair the Agency's ability to obtain information which is
essential to the Agency's deci sion-naki ng process.

(iii) Rarely does this exenption apply to an entire docunent,
requiring instead that the Agency delete only those parts which
are exenpt from mandatory disclosure. The FO A states that an
agency nay not wi thhold an entire docunment because some portion
of its contents is exenpt fromdisclosure. This is
particularly true of running case records, problem case
reports, and the |ike.

(6) 5 US C 552 (b)(6). "Personnel and nedical files and simlar
files, the disclosure of which would constitute a clearly
unwar r ant ed i nvasi on of personal privacy." This exenption excludes

from disclosure requirements all personnel and nedical files and al
private or personal information contained in other files which, if

di scl osed to the public, would amount to a clearly unwarranted

i nvasi on of personal privacy. FnHA interprets "person" to include
only individuals and "files" to include personnel files and | oan and
grant files. This exenption does not include FnHA personnel's
grade, title, salary, and work |ocation. Personal |nfornmation which
woul d not be available by lawto a third party may be released if a
witten authorization to do so is granted by the first party waiving
provisions of the Privacy Act of 1974. (Exhibit D of RD Instruction
2015-E nay be used for this purpose). Exenption No. 6 of the FOA
[5 US.C 552 (b)(6)]. (Revised 10-20-93, PN 214.)

(i) This exenption requires agencies and courts to bal ance

i ndi vidual privacy interests against the public's right to
information. Al though courts have noted that the |anguage of
the exenption appears to tilt the balance in favor of

di scl osure, information which
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reveals "intimate" or "personal” details concerning a living
person can be w thheld where the privacy interest is bal anced
against little or no public interest in disclosure.

(ii) Exanples of |less comonly known docunents mneeting the
condi tions of this exenption notw thstanding a public interest
are as follows:

(A Intimate or personal details about individuals beyond

t hose described in 8§2018.258(a)(2)(vi) and (vii) of this
subpart, regarding garni shnent of wages on alinony orders and
child support, except when requested by State and | ocal
governnent officials authorized to issue conpul sory requests
for information. (Revised 10-20-93, PN 214.)

(B) Performance Apprai sal s--Perfornmance el ements and st andards
may al so be withhel d when they are so intertwined with

perf ormance appraisals that their disclosure would reveal an

i ndi vi dual ' s performance apprai sal .

(© SF-450, "Executive Branch Personnel Confidential Fi nancial
Di scl osure Report" -- The Agency shall hold each Confidenti al
Fi nanci al D sclosure Report in confidence. Only designated
enpl oyees authorized to review and retain the reports are
responsi ble for naintaining the reports in confidence, and
shall not allow access to or allowinformation to be discl osed
froma report. (Revised 09-22-93, PN 213.)

(D) Segregated, selective, or discrimnate list of individual
borrowers such as delinquent |oans, borrowers receiving
servicing letters, borrowers names subnitted to collection
agenci es, and borrowers facing forecl osure, bankruptcy, or the
like. Such a request for information regarding individuals
debt servicing relationship with the Agency must be denied on
the basis that individual borrowers have legitimte
expectations of privacy regarding their servicing relationship
with the Agency, an expectation which the Agency is authorized
to mai ntain under this exenption.
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(d)

(7) 5 USC 552 (b)(7). "Records or information conpiled for |aw
enf orcenent purposes, but only to the extent that the production of
such | aw enforcenent records or information: (A) could reasonably be
expected to interfere with enforcenment proceedings; (B) would
deprive a person of aright to a fair trial or an inpartia

adj udi cation; (C) could reasonably be expected to constitute an
unwarrant ed i nvasi on of personal privacy; (D) could reasonably be
expected to disclose the identity of a confidential source,
including a State, local, or foreign agency or authority or any
private institution which furnished information on a confidentia
basis, and, in the case of a record or information conpiled by a
crimnal |aw enforcement authority in the course of a crimna

i nvestigation, or by an agency conducting a | awful national security
intelligence investigation, information furnished by a confidentia
source; (E) woul d disclose techni ques and procedures for |aw
enforcenent investigations or prosecutions, or would disclose
guidelines for |aw enforcenent investigations or prosecutions if
such disclosure coul d reasonably be expected to risk circumention
of the law, or (F) could reasonably be expected to endanger the life
or physical safety of any individual." For exanple, records which
di vul ge O fice of Inspector General (O G audits and investigative
reports, which are to be released only by OG may be exenpt.
Requests for such records should be referred to OG Exenption No.
7 of the FOA [5 U.S.C. 552 (b)(7)].

Credit reports. Credit reports are to be released to the subject

or the subject's designated representative, and to no other party,
except for those portions which can be rel eased wi thout causing a
clearly unwarranted invasi on of personal privacy or under conpul sory
process.

(e)

(4- 27- 88)

Availability of materials and records to other Governnent agencies.

(1) Oher USDA Agencies. Release of Information to other USDA
agencies on a "need to know' basis may be made as it is not subject
to the Privacy Act if such information will be used in the
performance of official duties.

(2) Oher Federal agencies. FnHA desires the fullest cooperation
wi th other Federal agencies. Accordingly, any information that is
available to the public or subject to the Privacy Act conditions of
di sclosure 5 U. S. C. 552a(b), may be nade available to other Federa
agenci es.
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(3) State and |ocal governnmental agencies. State and |oca
governmental agencies will be treated in the sane manner as the
general public, except that information which mght be wthheld from
a nmenber of the general public may be released to a State or |oca
governmental agency if such release would be in the public interest
(i.e., for use in conducting official surveys). Also, any
information that is subject to the Privacy Act conditions of

di sclosure 5 U. S. C. 552a(b) nmay be nmade available to State and | oca
gover nent al agenci es.

82018. 259 Determi nations and appeal s.

(a) Determinations. A determnation to release or deny nust be nade
within 10 worki ng days after receipt of the request and, upon a

determ nation to grant the request, if the requested data i s not
enclosed in the reply, the approxi mate date that conpliance will be
effected shall be indicated in the reply. |If a denial is contenplated,
the FO O should be consulted, especially if the denial is for
information with which you are not famliar. The nanes and titles or
positions of each person responsible for the denial of a request nust be
set forth as a part of the witten denial or they nmust sign the denial
The notice of denial shall specify:

(1) the nature of the information being w thheld;

(2) the reasons for the denial citing the applicable exenption(s)
under the FO A;

(3) the right of the requester to appeal the denial to the
Adm ni strator of FmHA whose address Is: U 'S. Departnent of
Agriculture, 14th and | ndependence Ave. S.W, Washington, D. C
20250;

(4) that appeal should be made in witing within 45 days after
recei pt of the informati on bei ng made avail abl e; and

(5) that the phrase "FO A APPEAL" is to be placed in capita
letters on the front of the envel ope containing the appeal
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(b)

(c)

(4-27- 88)

Appeal s.

(1) The FnHA Administrator will notify the requester in witing,
within not nore than 20 working days after receiving the witten
appeal, of the FnHA's final determ nation. Upon a determination to
grant the appeal, if requested data is not enclosed, the requester
shal |l be inforned of the approxi mte date conpliance will be
effected. Upon a deternmination to deny the appeal, the
Admi ni strator will send a copy of the records requested, when
practical, and copies of all related correspondence to the OCC,
Attention: Research and Qperations Division. Wen the vol unme of
records is so large as to nake sending a copy of the records
requested inpractical, the Adm nistrator will enclose a
representative sanple or an informative sunmmary of those records.
In accordance with 7 CFR 1.17, FnHA may, in individual cases, except
when disclosure is specifically prohibited by Executive O der
statute, or applicable regulations, nake avail abl e records exenpt
from mandat ory di scl osure under 5 U S.C. 552 (b) whenever it

determ nes that such disclosure would be in the public interest.

(2) The FnHA Admi nistrator's notice of a final denial wll include
a statenent that judicial reviewis available in accordance with 5
US C 552 (a)(4). The notice of final denial will also informthe
requester of the reason(s) for the denial and nanes and titles or
positi ons of each person responsible for the denial of the appeal

Ext ensi on of Adnministrative deadlines.

(1) In unusual circunstances adm nistrative deadlines nmay be

ext ended by an authorized FnHA official pursuant to §2018. 252 of
this subpart. Witten notice of the extension shall be sent to the
requester within the applicable deadline setting forth the reasons
for such extension and the date a determ nation is expected to be
di spatched. 1In no event shall the extension exceed a total of 10
wor ki ng days.

(2) Nothing in this instruction shall preclude FHA and t he
requester from agreeing on an extension of tinme. Any such agreenent
shall be confirmed in witing and shall specify clearly the tota
ti me agreed upon.
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8§2018. 260 Conpul sory process.

(a) Wen a subpoena or other compul sory process requires the production
or disclosure of any records, materials, or information acquired by an
FmHA enpl oyee in the performance of his or her official duties, or
because of his or her official status, the enployee will appear at the
time and pl ace required by the subpoena or other conpul sory process, and
will follow the instructions of the State Director or Adm nistrator
regarding the information that may or may not be disclosed. The OGC
shoul d al so be notified for consultation

(b) Wen access is sought by subpoena, order, or other conpul sory
process or demand (hereinafter in this section referred to as a
“demand") to require the production or disclosure of any record or
materi al which is exempt fromdisclosure under 5 U S.C. 552 (b) or
information related thereto acquired by an enpl oyee in the perfornmance
of his or her official duties or because of his or her official status,
the matter shall be referred to an official authorized to make rel eases
pursuant to 82018.252 of this subpart. |If such official determ nes that
it would be inproper to conply with the demand, he or she shall refer it
to the Administrator pursuant to 82018.259 of this subpart. The

Adm ni strator may authorize rel ease; however, if the Adm nistrator
concurs with the initial conclusion, the matter shall be referred to the
Secretary through the General Counsel for final determnation. |If the
Secretary determ nes that the records, material, or information should
not be produced, or if no final determnation has been nmade, the

enpl oyee who appears in answer to the demand will respectfully decline
to produce or disclose the records, material, or informati on denmanded on
the ground that the disclosure is prohibited by Departnental Regul ation
7 CFR 1.21. The enpl oyee shall provide the court or other authority
with a copy of this instruction and, when avail able, a copy of the
Secretary's determ nation, and shall respectfully request the court or
other authority to withdraw or stay the demand. |f the court or other
authority declines to stay the effect of the demand in response to a
request, pending the receipt by the enpl oyee of instructions or
directions, or if the court or other authority rules adversely on any
assertion made in conformty with the provisions of this instruction,

t he enpl oyee upon whomthe demand has been nade may tender the records,
material, or information demanded with a request that they be held "in
canera" until an appeal can be nade of the adverse ruling.

(c) No public statenents or press releases relating to particular
litigation being conducted by the Departnent of Justice are to be nmmde
or issued without prior consent of the FOO who will obtain perm ssion
fromthe Research and Operations Division, OGC
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§2018. 261 Annual report.

(a) Each State Director shall subnmit a report on the following itens to
the FO O Ceneral Services Staff, National Ofice, by January 5th for
the previous cal endar year. The report is to cover all activity within
his or her jurisdiction. The report is to be in narrative form Itens
to be contained in the report are as follows: (Revised 10-20-93, PN
214.)

(1) Total nunber of FO A requests received in cal endar year

(2) Total nunber of denials signed in the State, District, or
County O fices under your jurisdiction

(3) The legal basis (exenptions invoked) for denial and the nunber
of tines invoked.

(4) The nane and title of the FnHA enpl oyee signing each denia
letter and the nunmber of letters which he/she deni ed access.

(5) The total anpunt of fees collected for records supplied.

(6) The cost to administer the Act. This would include the
following: cost of postage, envel opes, white-out, cover-up tape,

hours spent on FO A (professional) for cal endar year X hourly
rate of professional = , and hours spent on FO A

(clerical) for calendar year __ x hourly rate of clerical =

(7) Reproduction cost for cal endar year

(8) Copies of any internal nenoranda or instructions concerning
FO A, issued by your office, for cal endar year

(9) The nunber of any instances in which you took nore than 10
working days to fill the requests because of:

(i) The need to search for and collect information fromthe
District/County offices

(i1) The need to search for, collect, and exam ne vol um nous
records for single requests;

(iii) The need for consultations;

(iv) Court appeals on exhaustion of procedures because of
inability to conply within applicable tine limts; and

(v) Court-allowed time limts
35
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(b)

(10) The number of requests asking for a fee waiver or reduction.

(11) FA A Annual Report Cost: Nunber of hours spent conpleting
this FO A annual report x hourly rate of the individual (s) who
conpleted this report = $

The FOOin the National Ofice will:

(1) Sumarize all State Ofice reports and include as a part
thereof all activities described in paragraph (a) of this section
whi ch were confined solely to the National Ofice

(2) Report the nunber of appeals nmade by requesters and the reason
(exenptions or authority invoked) for the action taken upon each
appeal that resulted in a denial of information. The report shall
al so indicate the nunber of appeals granted in full, denied in full
denied in part, or pending, as well as the nane and title or
position of the person who granted, denied, or partially denied
appeal s.

(3) Report the results of each proceedi ng conducted w th copies of
court opinions or orders pursuant to 5 U S.C

552 (a)(4)(F), including a separate report of the disciplinary
action taken by FnHA agai nst the enpl oyee who was primarily
responsi bl e for inproperly wi thholding records or an expl anation of
why disciplinary action was not taken

(4) Provide, with the report, copies of all regulations and
procedures regardi ng rul emaking for the adm nistration of the FOA

(5) Report such other information that indicates efforts to
adm nister the FO A, such as

(i) Availability of records.

(i1) Cost to admnister availability of records.
(iii) Compliance with time |imtations.

(iv) Requesters seeking fee waivers or reductions.
(v) Internal nmenoranda or instructions issued.

(6) Submt the conplete report to the Ofice of the Secretary of
Agriculture, Attention: Ofice of Information, Governnmental and
Public Affairs, by February 1st of each year

§82018. 262 - 2018.300 [Reserved]

ATTACHVENT: Exhibit A

0Qo
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